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Any action under the contract in the way of acknowledging its force by the party defrauded, after he has discovered the fraud, will operate to make the contract binding upon him, as he will be assumed to have deliberately forfeited his right of rescission. It must be understood, also, that he can not consent to the operation of a portion of the contract with the privilege of rejecting another portion of it to which the fraud may more directly relate. Since fraud vitiates the entire contract, the defrauded party must forfeit his privilege of rejection entirely by agreeing to its terms notwithstanding the fraud, or he must reject it entirely and in all its parts. He can not obtain the benefit of a part and reject another part.
Outside of the rights described above, arising under the contract itself, the defrauded party has the privilege at common law of bringing action for deceit to cover such damage as he may have sustained as a result of such fraudulent misrepresentation. This action is in addition to his privilege of avoiding or rescinding the contract itself.
Furthermore a party defrauded of his property may recapture it, if he is able to do so without unnecessary violence and without a breach of the peace, without recourse to the law and its agencies.
22. Invalidity of Contract tlirough Duress. " A person is said to have acted under duress when he does or promises to do any act not of his own free will, but in consequence of unlawful physical restraint imposed by another, or in consequence of threats made by another, either to do him some great bodily harm, or to unlawfully destroy his property, or deprive him of the same. Promises made under duress will not be enforced, and money paid, or property transferred under duress may be recovered."
Contracts entered into under duress as above, defined are vo"*table at the option of the constrained party, the same as